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§ 16.1 BASICS OF MEDICARE COVERAGE

In order to understand the relationship between Medicare and workers’ compensation claims, it is necessary to 
first understand how a person becomes eligible for Medicare coverage.

A. Entitlement

Medicare coverage is available to individuals who are:

(1) citizens or legal aliens 65 years of age or older;

(2) citizens or legal aliens under the age of 65 with certain disabilities. In short, employees eligible for 
Social Security disability insurance (SSDI) benefits are eligible to enroll in Medicare 24 months 
after the commencement of SSDI benefits. After accounting for the six-month waiting period for 
the receipt of SSDI benefits, employee’s are eligible to enroll in Medicare 30 months after the date 
of disability;

(3) citizens or legal aliens with certain mortal conditions or having experienced a catastrophic injury; 
and

(4) citizens and legal aliens of all ages with end-stage renal disorder (ESRD).

B. Types of Coverage

There are four major divisions in the Medicare program. Each division is responsible for handling a slightly 
different aspect of healthcare.

1. Part A – Hospitalization

Medicare Part A covers major illnesses and end-of-life care issues. Hospital insurance is the basic Medi-
care coverage. This coverage is premium-free if the beneficiary satisfies the required number of work quarters (40). 
Medicare Part A covers major medical expenses such as hospitalization and skilled nursing home care. There are 
deductibles and copayments under this coverage made through automatic deductions from Social Security benefits.

2. Part B – Medical

This coverage, also known as supplemental medical insurance (SMI), includes payments for general 
medical services excluding inpatient hospitalization, which is covered by Part A. There are limitations of coverage 
based on federal guidelines, with copayments and deductibles. While no one is required to enroll in Medicare Part B, 
the cost of its coverage is far less than private health insurance coverage. Payment of the monthly premium is made 
through automatic deductions from Social Security benefits.

3. Part C – Medicare Advantage

This part of Medicare, originally called Medicare + Choice and now called Medicare Advantage (MA), 
combines Parts A and B into one HMO-style program for slightly larger monthly premiums than separate Part A and 
Part B coverage. Under Part C, beneficiaries receive private insurance through private companies such as United 
Healthcare, CIGNA, Humana, and Blue Cross/Blue Shield. These companies are referred to as Medicare Advantage 
organizations (MAOs).
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PRACTICE TIP

The Eleventh Circuit and the Third Circuit have held that an MAO may avail itself of 
the Medicare secondary payer (MSP) private cause of action when a primary plan 
fails to make payment or to reimburse the MAO’s secondary payment. See Humana 
Med. Plan, Inc. v. W. Heritage Ins., 832 F.3d 1229, 1234 (11th Cir. 2016); In re Avandia 
Mktg., 685 F.3d 353, 357 (3d Cir. 2012). Thus, an MAO may bring a claim for double 
damages under 42 U.S.C. § 1395y(b)(3)(A). See MSPA Claims 1, LLC, v. Bayfront 
HMA Med. Ctr., LLC, No. 17-cv-21733-GAYLES/OTAZO-REYES, 2018 WL 1400465 
(S.D. Fla. Mar. 20, 2018). Other jurisdictions have followed suit.

4. Part D – Pharmacy

Medicare prescription drug coverage, effective January 1, 2006, was enacted through the Medicare 
Modernization Act (MMA) of 2003. It is available to all Medicare beneficiaries and is administered by private com-
panies. The premiums for Medicare Part D prescription drug coverage vary throughout the country due to regional 
differences in costs and expenses.

C. Services Covered

According to the “official” U.S. Government 2012 Medicare Handbook issued by the Centers for Medicare 
and Medicaid Services (CMS), Medicare Parts A and B do not cover the following:

(1) long-term care (long-term care includes medical and nonmedical care for people who have a chron-
ic illness or disability. Nonmedical care includes non-skilled personal care assistance, such as help 
with everyday activities like dressing, bathing, and using the bathroom. Medicare only pays for 
medically-necessary skilled nursing facility care or home health care if the individual meets certain 
conditions (see below));

(2) routine dental care;

(3) dentures;

(4) cosmetic surgery;

(5) acupuncture;

(6) hearing aids; and

(7) exams for fitting hearing aids

If there is a question as to whether a particular medical treatment or procedure is allowed under the Medicare 
system, visit the Medicare website, <http://www.medicare.gov/coverage>.
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In general, the website reveals the following:

(1) Medicare does not cover alternative therapies (including acupuncture, Chelation therapy, biofeed-
back, and holistic medicine).

(2) Medicare covers limited ambulance services. Ambulance services are covered only if transportation 
in any other vehicle would endanger the individual’s health.

(3) Medicare covers bariatric surgery for treatment of morbid obesity (BMI ≥ 35).

(4) Chiropractic: Medicare covers manipulation of the spine if medically necessary to correct a sublux-
ation (when one or more of the bones of the spine moves out of position) when provided by chiro-
practors or other qualified providers. A subluxation is a displacement or misalignment of a joint or 
body part. X-rays or physical therapy provided by chiropractors is not covered.

(5) Medicare generally does not cover cosmetic surgery unless it is needed because of accidental injury 
or to improve the function of a malformed part of the body.

(6) Medicare does not cover custodial care when that is the only kind of care an individual needs. Care 
is considered custodial when it is for the purpose of helping the individual with activities of daily 
living or meeting personal needs and can be done safely and reasonably by people without profes-
sional skills or training. For example, custodial care includes help getting in and out of bed, bathing, 
using the bathroom, eating, and taking medicine.

(7) Medicare does not cover routine dental care or most dental procedures such as cleanings, fillings, 
tooth extractions, or dentures.

(8) Generally, Medicare does not cover eye exams, eyeglasses, or contact lenses.

(9) Medicare generally does not cover routine foot care. Exceptions include medical conditions affect-
ing circulation of the legs or feet and treatment of injuries or diseases of the foot (such as hammer 
toe, bunion deformities, and heel spurs).

(10) Medicare generally does not cover health and wellness education.

(11) Medicare does not cover routine hearing exams or hearing aids.

(12) “Home health care” is skilled nursing care and certain other health care services an individual re-
ceives in their home for the treatment of an illness or injury. Medicare covers some home health care 
if: (1) the individual’s doctor decides they need medical care in their home, and makes a plan for 
their care at home; (2) the individual needs at least one of the following: intermittent (and not full-
time) skilled nursing care, physical therapy, or speech language pathology services, or a continued 
need for occupational therapy; and (3) the individual is homebound, meaning that they are normally 
unable to leave home and leaving home is a major effort—when the individual leaves home, it must 
be infrequent and for a short time.

(13) Most nursing home care is custodial care. As indicate above, Medicare does not cover custodial 
care.

(14) Routine physical exams are not covered by Medicare.
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(15) On June 8, 2012, CMS issued a decision memorandum regarding the removal of coverage for trans-
cutaneous electrical nerve stimulation units (TENS) for chronic low back pain. The CMS decision 
memo defined “chronic low back pain” as “an episode of low back pain that has persisted for three 
months or longer; and is not a manifestation of a clearly defined and generally recognizable primary 
disease entity.” The decision memo found that TENS units are not reasonable and necessary for the 
treatment of chronic low back pain, in accordance with the provisions of section 1862(a)(1)(A) of 
the Social Security Act. See 42 U.S.C. § 1395y(a)(1)(A). In short, Medicare will no longer cover the 
cost of TENS units to address chronic low back pain.

PRACTICE TIP

It is important to keep in mind what services are and are not covered by Medicare Part 
A and Part B, as parties may close out any and all treatment modalities not reimburs-
able by the Medicare system, even in situations in which submission of a proposed 
Workers’ Compensation Medicare set-aside allocation (arrangement) (WCMSA) is 
warranted (i.e., the threshold dollar amounts are met).

§ 16.2 THE MEDICARE SECONDARY PAYER ACT

The Medicare Secondary Payer Act (MSPA), see 42 U.S.C. § 1395y(b), often affects how and when workers’ 
compensation cases are resolved. Although the MSPA was enacted in 1980, there was little enforcement until after 
2000, when the CMS began actively seeking reimbursement for “conditional payments” and required any settlement 
of future medical treatment to protect Medicare’s future interests. See Jennifer C. Jordan, The CompleTe Guide To 
mediCare SeCondary payer ComplianCe, ch. 1 § 1.01 (Matthew Bender 2012).

In any case in which a person who is eligible for Medicare settles any medical claim in a workers’ compensation 
claim, the MSPA potentially applies if any past medical treatment for the claimed injuries was paid by Medicare or if 
future medical treatment for those injuries might be paid by Medicare. Id. Even if the person is not Medicare-eligible 
today, if there is a “reasonable expectation” of entitlement and foreseeable medical treatment at that time of settle-
ment, Medicare’s interest must be taken into account and protected in the settlement if the employee’s right to seek 
future Medicare covered medical treatment is restricted by the settlement agreement. Id.

The federal government has developed enforcement of the MSPA in a piecemeal manner over the years since 
1980. Id. In fact, most of the procedural requirements and practices of the CMS have come from “guidance memo-
randa” issued in the new millennium. Id. In short, there are three separate and distinct obligations under the MSPA:

(1) Workers’ compensation employers and insurers must provide timely notice of a claim and/or settlement 
to Medicare. See 42 U.S.C. § 1395y(b)(7) & (8); 42 C.F.R. § 411.20. Failure to give timely notice of a 
settlement to Medicare results in “a civil money penalty of $1,000 for each day of noncompliance with 
respect to each claimant.” See 42 U.S.C. § 1395y(b)(8)(E)(i).

(2) Medicare is entitled to reimbursement for any “conditional payments” made when it is demonstrated 
that another party is or may be responsible for those payments. If an employee is a Medicare beneficiary 
at the time of settlement, the parties must look to see if Medicare has provided any benefits related to 
the claimed injury and reimburse Medicare if applicable. Failure to repay Medicare results in statutory 
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interest accruing (10.875 percent per annum) and possibly double damages if the government must file 
suit to recover.

(3) Medicare is prohibited from making payment for treatment that is the responsibility of the primary 
payer. In turn, absent provisions for future medical treatment made at the time of settlement (i.e., estab-
lishing a Medicare set-aside account), injured parties may be left without medical care.

Enforcement of the MSPA is carried out through two separate contractors under the CMS: the Benefits Coordina-
tion & Recovery Center (BCRC), and the workers’ compensation review contractor (WCRC).

The purpose of the BCRC is to identify primary payers to Medicare for the health benefits available to a Medi-
care beneficiary and to coordinate the payment process to prevent the mistaken or unnecessary conditional payment 
of Medicare benefits. 

The BCRC is responsible for the recovery of amounts owed to the Medicare program (i.e., past “conditional 
payments” issued by Medicare) as a result of settlements, judgments, awards, or other payments under the workers’ 
compensation system.

The WCRC, which has been in existence since 2005, reviews and approves WCMSA meeting certain internal 
work review thresholds.

§ 16.3 MEDICARE, MEDICAID, AND SCHIP ENFORCEMENT ACT, SECTION 111: 
REPORTING REQUIREMENTS FOR EMPLOYERS AND INSURERS

In certain situations, workers’ compensation employers and insurers must provide timely notice of a claim and/
or settlement to Medicare. See 42 U.S.C. § 1395y(b)(7) & (8); 42 C.F.R. § 411.20.

The primary objective of the Medicare, Medicaid, and SCHIP Enforcement Act (MMSEA) section 111 reporting 
requirements is to allow CMS to identify and seek recovery from primary payers who might be responsible for Medi-
care’s conditional payment amounts. See Jordan, supra, ch. 2 § 2.01. The CMS’s past efforts to recover conditional 
payments were often prevented by lack of notice.

Another purpose in having the CMS collect all of the data regarding claims involving people entitled to Medi-
care benefits is to enable Medicare to cease payment for future medical treatment for an injury or condition where a 
primary payer is available. Id. The data collected by the section 111 requirement will be stored in a “common work-
ing file” (CWF). Id. It will be shared with relevant U.S. Department of Health and Human Services (HHS) agencies, 
namely, the Social Security Administration (SSA) and CMS. Id.

In the case of Medicare entitlement, International Classification of Diseases (ICD) diagnosis codes will be care-
fully scrutinized by the BCRC to determine if conditional payments have been made, or if treatment should be denied 
outright based on the existence of a primary payer or settlement involving the release of a personal injury claim. Id. 
This is meant to prevent Medicare from spending more than what is required, especially given its current state of 
fiscal affairs. Id.

Certain workers’ compensation claims must be reported to the BCRC. In order to meet the reporting require-
ments, an insurer, self-insured employer, or third-party administrator must first register with the BCRC. Registration 
as well as all reporting takes place electronically.
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A. When Reporting Is Necessary

Not every claim is reported to the CMS. The determination of whether to submit a claim is dictated by two 
criteria, both of which must be met to require reporting:

(1) the claimant is Medicare-entitled; and

(2) the per claim dollar payment thresholds have been met.

CAVEAT

Please note, these threshold amounts are gradually being phased out. See comment 
box later in this section.

The MMSEA Section 111 reporting requirements only apply to workers’ compensation claims involving 
employees entitled to Medicare benefits at the time of the liability determination or settlement. As noted above, there 
are several ways that a person becomes Medicare-entitled:

(1) by age—being 65 years old or older;

(2) by receiving SSDI benefits payments for 24 consecutive months;

(3) by having a mortal condition or having experienced a catastrophic injury; or

(4) by having ESRD.

PRACTICE TIP

At the outset of any workers’ compensation claim, it is important for the parties to de-
termine whether the employee is a Medicare beneficiary and, if so, clarify what type of 
coverage in which the beneficiary has enrolled (i.e., Part A, B, C, and/or D).

Any total payment to the claimant (TPOC) settlement, judgment, award, or other payment on or after Octo-
ber 1, 2010 comprises a reporting trigger. The date on which reporting is required is not specifically defined by the 
CMS and will likely vary from state to state. For settlement agreements, the date of the TPOC in Minnesota (i.e., 
the date on which reporting is required) will likely be when the award on stipulation is received. In cases proceeding 
to hearing, the required reporting date will likely be the day on which the findings and order is received, assuming 
an appeal is not pursued. In light of the CMS’s failure to explicitly set forth the date on which reporting is actually 
required, litigation will likely ensue once the CMS begins enforcing the reporting requirements through penalties.

!
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COMMENT

The TPOC dollar thresholds are temporary and will change each year until they are 
eventually phased out. The current schedule is as follows:

MANDATORY THRESHOLDS FOR LIABILITY INSURANCE (INCLUDING SELF-
INSURANCE) TPOC SETTLEMENTS, JUDGMENTS, AWARDS, OR OTHER PAYMENTS

Total TPOC Amount: TPOC Date On or After: Section 111 Reporting 
Required in the  

Quarter Beginning:

TPOCs over $100,000 October 1, 2011 January 1, 2012
TPOCs over $50,000 April 1, 2012 July 1, 2012
TPOCs over $25,000 July 1, 2012 October 1, 2012
TPOCs over $5,000 October 1, 2012 January 1, 2013
TPOCs over $2,000 October 1, 2013 January 1, 2014
TPOCs over $300 October 1, 2014 January 1, 2015
TPOCs over $750 October 1, 2016 January 1, 2017

Reporting is also required in cases in which primary liability is admitted, assuming the employee is a Medi-
care beneficiary. Medicare refers to an admission of primary liability as an acknowledgement of ongoing responsi-
bility for medicals (ORM). In Minnesota, the trigger for reporting an ORM is likely the date on which the notice of 
insurer’s primary liability determination (NOPLD) is issued as this is when the coverage determination is made and 
the insurer is required to assume responsibility for medical expenses. It appears that no payments have to actually be 
issued on the claim for the ORM reporting requirement to be triggered.

B. Penalties for Noncompliance

The language in the MMSEA section 111 is unambiguous regarding monetary penalties for noncompliance. 
The statute, 42 U.S.C. § 1395y(b)(8)(E)(i) & (ii), reads in pertinent part as follows:

(E) ENFORCEMENT

(i) IN GENERAL – An applicable plan that fails to comply with the requirements under sub-
paragraph (A) with respect to any claimant shall be subject to a civil money penalty of $1,000 
for each day of noncompliance with respect to each claimant. …

(ii) Deposit of amounts collected. Any amounts collected pursuant to clause (i) shall be depos-
ited in the Federal Hospital Insurance Trust Fund.

From a legal standpoint, the phrase “shall be subject to a civil money penalty of $1,000 per day for each 
day of noncompliance with respect to each claimant” is unequivocal. “Shall” equates to “must” in terms of penalties 
being assessed. Jordan, supra, ch. 2 § 2.11. Therefore, there is no discretion as to the amount of the daily fine. Id. 
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It must be no more or no less than $1,000 per day, per claim, for each day of noncompliance. Id. At this time, it is 
unknown how or when these penalties will be assessed, or what appeals process, if any, will be instituted.

§ 16.4 REIMBURSING MEDICARE’S PAST CONDITIONAL PAYMENTS

Medicare is secondary to all types of liability insurance, no-fault insurance, or workers’ compensation insurance. 
This includes self-insurance.

When Medicare makes payments for services where another payer (i.e., workers’ compensation) may be respon-
sible, the payment is called a conditional payment. It is conditional because it must be repaid to Medicare when a 
settlement, judgment, award, or other payment is secured. The parties are responsible for making sure that Medicare 
is repaid for the conditional payments. The federal courts (though not in this jurisdiction) have held that Medicare 
may seek recovery against multiple parties, including the employee/beneficiary, the employee’s attorney, and the 
employer/insurer, until it is made whole. See U.S. v. Harris, No. 5:08CV102, 2009 WL 891931 (N.D. W.Va. Mar. 26, 
2009); U.S. v. Stricker, No. CV 09-BE-2423-E, 2010 WL 6599489 (N.D. Ala. Sept. 30, 2010). In Humana Insurance 
Co. v. Paris Blank LLP, 187 F. Supp. 3d 676 (E.D. Va. 2016), a Medicare Advantage plan operated by Humana made 
conditional payments to a beneficiary. Humana issued a demand letter to the beneficiary after the beneficiary recov-
ered settlement funds. The beneficiary failed to pay, so Humana commenced a lawsuit against all parties, including 
the beneficiary’s counsel. On a motion to dismiss by the beneficiary’s attorney, the court ruled that the MSP allowed 
the MA plan to pursue recovery of conditional payments and double damages against beneficiary’s counsel, as “plain 
language fails to limit the parties against whom suit may be maintained.” Humana Ins., 187 F. Supp. 3d at 681.

The following subsections outline the steps that need to be taken in dealing with Medicare as a secondary payer 
in workers’ compensation cases.

A. Duty to Notify CMS

Primary payers have a duty to notify the CMS that Medicare should be secondarily responsible for treatment 
rendered to a Medicare beneficiary or as a result of a particular accident or injury. See 42 C.F.R. § 411.25. Once a 
primary payer is on notice that Medicare has made payment for services that were its responsibility, it must notify the 
CMS of its responsibility as the primary payer for the service. 42 C.F.R. § 411.25(a).

PRACTICE TIP

It is important to note the distinction between complying with section 111 reporting and 
complying with the notice requirement when dealing with past conditional payments 
under the MSPA. Regardless of whether Medicare actually made any conditional pay-
ments on the claim that is being settled, it is required to report the case to Medicare if 
the beneficiary was Medicare-eligible at the time of the settlement. Eventually, there 
may be a day in which the mandatory section 111 reporting renders the notice require-
ment superfluous. At this time, however, that is not the case.
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B. Notifying the BCRC

The first step in notifying the CMS is contacting the BCRC. This can be done in the following manners:

(1) via telephone: 1-855-798-2627 or TTY/TDD: 1-855-797-2627 for the hearing and speech impaired 
(M-F 8:00 a.m. to 8:00 p.m., eastern time); or

(2) via mail: Benefits Coordination & Recovery Center, P.O. Box 138897, Oklahoma City, OK 73113-
8897

The BCRC will need the following information in order to initiate the process of determining whether any 
conditional payments have been issued:

(1) beneficiary’s name;

(2) beneficiary’s date of birth;

(3) beneficiary’s gender;

(4) beneficiary’s address;

(5) beneficiary’s telephone number;

(6) beneficiary’s Medicare number;

(7) date of injury;

(8) description of injury;

(9) type of claim (e.g., workers’ compensation); 

(10) name and address of the employer(s) and insurer(s); and

(11) if the beneficiary is represented, provide the name, address, and telephone number of the attorney.

C. Rights and Responsibilities Letter

Once the above information is provided to the BCRC, the BCRC will mail a rights and responsibilities 
(RAR) letter. It will be mailed to all parties associated with the case. There is no set timetable for the issuance of the 
RAR letter.

The BCRC will next compile all of the medical claims that Medicare paid related to the claimed injury. Ac-
cording to the BCRC, a conditional payment letter (CPL), which summarizes the alleged conditional payments, is 
automatically generated within 65 days of the RAR letter.

PRACTICE TIP

In reality, there is no timetable for Medicare completing this process. The BCRC is not 
able to provide conditional payment amounts until all claims are retrieved from Medi-
care’s systems.
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While the BCRC is determining if any conditional payments have been issued, proof of representation and/
or consent to release authorizations should be sent to the BCRC as soon as possible. If these are not received by the 
BCRC, the conditional payment letter will only be sent to the beneficiary and the workers’ compensation insurer 
reflected in the BCRC’s records.

PRACTICE TIP

Executed proof of representation and consent to release authorizations should be 
obtained at the time notice is provided to the BCRC.

D. Authorization Required by Employee’s Attorney (Proof of Representation)

The beneficiary proof of representation form is used by a Medicare beneficiary’s representative. It is re-
quired in order for the BCRC to communicate with and provide information to a beneficiary’s representative. The 
BCRC can then also act upon requests made by the representative on behalf of the beneficiary. This includes furnish-
ing conditional payment information and/or a recovery demand letter as well as addressing questions regarding the 
specific claims included in the conditional payment information, appeal requests, or waiver of recovery requests.

Proof of representation should be sent to:

BCRC-NGHP
P.O. Box 138832 
Oklahoma City, OK 73113-8897
Fax: 1-405-869-3309

The BCRC may accept a retainer agreement if it contains the requisite information, including the name of 
the law firm in the body of the retainer or on the letterhead, the beneficiary’s name (printed so the BCRC can read it), 
the beneficiary’s signature, the Medicare number, the attorney’s signature, and the date of the retainer.

E. Authorization Required by Employer/Insurer’s Attorney (Proof of Representation)

Effective October 1, 2009, defense attorney’s must have a beneficiary-specific statement (including the ben-
eficiary’s name and health insurance claim number (HICN)) on the insurer or workers’ compensation entity’s letter-
head that the agent is representing the insurer or workers’ compensation carrier with respect to a claim involving the 
identified Medicare beneficiary. The claims representative on file must hand sign and date the proof of representation.

Proof of representation should be sent to:

BCRC - NGHP 
P.O. Box 138832 
Oklahoma City, OK 73113-8897
Fax: 1-405-869-3309
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F. Authorization Required by All Parties (Consent to Release Form)

The consent to release form is executed by the employee/beneficiary and is used by an individual or entity 
requesting information regarding the beneficiary’s conditional payment information. This form does not authorize 
the individual or entity to act on behalf of the beneficiary or make decisions on behalf of the beneficiary. The BCRC 
will not communicate with the individual or entity without this authorization. Medicare will, however, provide condi-
tional payment information to the workers’ compensation carrier or no-fault carrier without a consent to release form. 

PRACTICE TIP

In general, it is best to retain an executed copy of this form at all times.

The consent to release form should be sent to:

BCRC - NGHP 
P.O. Box 138832 
Oklahoma City, OK 73113-8897
Fax: 1-405-869-3307

G. Conditional Payment Letter/Notice

Once the BCRC has reviewed the Medicare system and identified potential past payments related to the 
employee’s claim, a CPL will be issued to all authorized parties. A conditional payment notice (CPN) is issued in 
lieu of a CPL in certain circumstances when a settlement, judgment, award, or other payment has already occurred. 
Practically speaking, the process of evaluating and responding to CPLs and CPNs is identical.

The CPL/N provides information on items or services the BCRC has identified as being related to the pend-
ing settlement, judgment, award, or other payment. The conditional payment amount is an interim amount that can 
change while the matter is pending. Consequently, the BCRC cannot provide a final conditional payment amount 
until there is a settlement or other resolution.

COMMENT

The CPL/N is not a request for payment. It is essentially an itemization of benefits paid 
that Medicare believes are related to the injury or claim at issue.
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PRACTICE TIP

Before a settlement is reached or a court renders judgment, Medicare does not techni-
cally have a legally enforceable right of recovery or what most practitioners erroneous-
ly refer to as a Medicare lien. Medicare’s claim comes into existence by operation of 
law, 42 U.S.C. § 1395y(b)(2)(B)(ii), when payment for medical expenses that Medicare 
conditionally paid for has been made by a third-party payor. In workers’ compensation 
settlements, this does not occur until an award on stipulation has been issued and 
payment has been made to the beneficiary and/or intervenors. Thus, while Medicare 
may alert the parties as to its potential recovery rights, no demand for recovery may 
be made until a settlement has been reached. This is the reason why Medicare cannot 
be engaged in settlement negotiations to determine the exact compensation amount 
prior to settlement. It is not that CMS is being difficult, but rather that it is acting within 
its limitations under the MSPA. Jordan, supra, ch. 3 § 3.03. In light of the above, once 
a CPL is received, it is always best to submit a stipulation for settlement, with lan-
guage acknowledging and preserving Medicare’s interest, to the Office of Administra-
tive Hearings (OAH) for approval and issuance of an award prior to clarifying and/or 
attempting to resolve Medicare’s claim.

A CPL/N will be generated automatically within 65 days of the issuance of the rights and responsibilities 
letter. This will go to all authorized individuals/entities.

Once the CPL/N has been sent, the beneficiary (or his or her representative, if provided the appropriate 
information by the beneficiary) can view up-to-date conditional payment summaries online on the Medicare web-
site (<www.mymedicare.gov>) using the MyMSP tab. In addition, the beneficiary or representative can view claim 
status, order duplicate Medicare summary notices, and view enrollment information. The beneficiary will have to 
register online and obtain a sign-in ID and password in order to have access to this information.

Up-to-date conditional payment summaries can also be obtained by contacting the BCRC at 1-855-798-
2627. The following information is necessary to obtain an update:

(1) beneficiary name;

(2) beneficiary’s Social Security number;

(3) beneficiary’s date of birth; and

(4) the 15-digit case I.D. assigned by BCRC.

H. Response to Conditional Payment Letter/Notice

Upon receipt of a CPL/N, the parties should review the summary of charges thoroughly to make sure that 
only case-related claims are included, as many of the conditional payments will likely be unrelated to the employee’s 
work-related condition. This can be done by reviewing the diagnosis codes set forth in the “payment summary form” 
attached to the CPL/N and determining whether the diagnosis codes are related to the work-related condition.
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If any of the treatment appears to be unrelated, the claims included in the CPL/N may be disputed. The 
BCRC will review the requests and adjust the conditional payment amount for any claims it agrees are not related to 
the case. It will take approximately 45 days for the BCRC to review the submitted disputed. 

PRACTICE TIP

In general, Medicare will not reduce its recovery based on disputed liability, weak li-
ability, or preexisting conditions. It is also difficult to argue legal issues (medical causa-
tion, notice, arising out of or in the course of employment, etc.) with BCRC/Medicare. 
In general, it is most cost effective to simply contest the relatedness of charges set 
forth in the conditional payment letter and then pay pursuant to the final demand let-
ter, as Medicare is already paying well below the workers compensation fee schedule. 
However, if Medicare’s lien is large enough, it may be worth the time, effort, and cost 
to contest the conditional payments made by Medicare on bases other than the relat-
edness of the charged. This may, however, result in interest charges and/or referral of 
the debt to the treasury.

I. Final Demand Letter

Once a case has settled, the settlement documentation must be sent in to the BCRC. Included in this docu-
mentation should be the following:

(1) date of settlement, judgment, award, or other payment;

(2) settlement or judgment amount;

(3) attorneys’ fees (borne by the beneficiary);

(4) other procurement costs (borne by the beneficiary and itemized); and

(5) a copy of the judgment or settlement and award.

PRACTICE TIP

Only contingency fees should be included in the summary of attorneys’ fees provided 
to the BCRC as, in Minnesota, there are generally no other fees or procurement costs 
“borne by the beneficiary” since costs and noncontingency-based fees (e.g., Roraff, 
Heaton, Irwin, etc.) are paid by the employer and insurer.



16-14

SECTION 16.4 THE MINNESOTA WORKERS’ COMPENSATION DESKBOOK

EXAMPLE

In light of the above, the following language should be used when notifying BCRC of 
a settlement agreement:

The employee will receive a lump-sum payment in the amount of $_______ 
from which $_______ shall be deducted and paid directly to the employ-
ee’s attorney. The attorneys’ fees in this matter, totaling $_______, are 
being borne by the beneficiary.

Once the BCRC receives and enters the settlement information, it will prepare and send a recovery demand 
letter.

Medicare takes attorneys’ fees and costs paid into account before computing a final recovery demand 
amount. The formula for taking into account the costs of litigation is as follows:

(1) Determine the ratio of the procurement costs to the total judgment.

(2) Apply this ratio to the Medicare payments. 

(3) Subtract this amount from the Medicare payments, and this is the amount Medicare can recover.

EXAMPLE

For example, if the settlement or judgment is $100,000, the attorneys’ fees and costs 
are $25,000 or 25 percent of the judgment, and Medicare paid $40,000 in medical 
bills, Medicare’s claim of $40,000 would be reduced by 25 percent or $10,000. In other 
words, $30,000 would be owed to Medicare.

J. Appeal and Payment

After receiving the final recovery demand letter, there is opportunity for post-demand correspondence, in-
cluding appeals, questions, requests for waiver, etc. If there is no dispute with respect to the final demand letter, pay-
ment is due within 60 days after the date of the final demand letter.

The final recovery demand may be appealed if it is believed the amount or existence of the debt is in error. 
The appeal must be filed no later than 120 days from the date the demand letter is received. To file an appeal, a letter 
needs to be sent explaining the reasoning for the dispute. It should be addressed to the return mailing address on the 
demand letter. BCRC will then make a decision. The decision letter will explain the steps that need to be taken to 
appeal the decision if it is less than fully favorable. 

The beneficiary has the right to request that the Medicare program waive recovery of the demand amount 
owed in full or in part. The right to request a waiver of recovery is separate from the right to appeal the demand letter, 
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and both a waiver of recovery and an appeal may be requested at the same time. The Medicare program may waive 
recovery of the amount owed if the following conditions are met:

• the beneficiary is not at fault for Medicare making conditional payments; and

• paying back the money would cause financial hardship or would be unfair for some other reason.

If it is believed that both of these conditions apply, a letter should be sent to the BCRC that explains the 
reasons. When a waiver of recovery is requested, the BCRC will send the SSA 632, Request for Waiver form, ask-
ing for more specific information about the beneficiary’s income, assets, expenses, and the reasons why waiver of 
recovery should be granted. A copy of this form and instructions on how to complete this form may be accessed at 
the SSA website, <https://www.ssa.gov/forms/ssa-632.html>. If the BCRC is unable to grant the request for a waiver 
of recovery, the BCRC will send a letter that explains the reason(s) for the decision and the steps to be followed to 
appeal that decision if it is less than fully favorable.

COMMENT

The waiver of recovery provisions do not apply when the demand letter is issued di-
rectly to the insurer or WC entity. See 42 U.S.C. § 1395gg (section 1870 of the Social 
Security Act). 

Payment should be issued via check payable to “Medicare.” If the check is also payable to any parties other 
than Medicare, ensure the check is fully endorsed prior to sending it to the BCRC at the following address:

BCRC - NGHP
P.O. Box 138832
Oklahoma City, OK 73113

COMMENT

Medicare’s tax identification number is 52-0883104.

Interest accrues from the date of the demand letter, but is only assessed if the debt is not repaid or otherwise 
resolved within the time period specified in the recovery demand letter. Interest is due and payable for each full 30-
day period the debt remains unresolved; payments are applied to interest first and then to the principal. Interest is 
assessed on unpaid debts even if a debtor is pursuing an appeal or a beneficiary is requesting a waiver of recovery; 
the only way to avoid the interest assessment is to repay the demanded amount within the specified time frame. If the 
waiver of recovery or appeal is granted, the debtor will receive a refund.

Failure to respond within the specified time frame may result in the initiation of additional recovery proce-
dures, including the “referral of the debt” to the Department of Justice for legal action and/or the Department of the 
Treasury for further collection actions..
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If notified of a delinquency through intent to refer letter and payment is not received within 60 days of the 
“intent to refer” letter (120 days of the demand letter), the debt may be referred to the treasury.

PRACTICE TIP

CMS/Medicare has three years to bring a claim beginning with the date in which the 
item of service was furnished. See 42 U.S.C. § 1395y(b)(2)(B)(vi). An action may not 
be brought unless the action for repayment is filed no later than three years after the 
date of receipt of notice of settlement, judgment, award, or other payment made. Id. It 
is important to understand that the CMS/Medicare has limits to how long they have to 
bring a claim but failure to provide notice of workers’ compensation occurrence may 
extend the timeline. 

K. Medicare Secondary Payer Recovery Portal

The CMS has implemented a new web-based tool designed to assist in the resolution of Medicare’s recovery 
in workers’ compensation cases. The new tool is called the Medicare Secondary Payer Recovery Portal (MSPRP). 
Registration is required in order to use the portal. The portal can be accessed and registration can be completed at 
<https://www.cob.cms.hhs.gov>.

The MSPRP gives users (attorneys, insurers, beneficiaries, and third-party administrator (TPAs)) the ability 
to access and update certain case-specific information online. Activities that currently require written communication 
or telephone calls to the BCRC are now able to be accomplished through the portal.

The MSPRP allows users to electronically perform the following activities:

(1) Submit proof of representation or consent to release of documentation. Instead of mailing in an 
authorization, users will be able to upload authorizations through the portal.

(2) Request conditional payment information. Requesting an updated conditional payment amount or a 
copy of a current conditional payment letter will be as simple as clicking a few buttons.

(3) Dispute claims included in a conditional payment letter. Users will be able to view the claims listed 
on the conditional payment letter and dispute unrelated claims online.

(4) Submit case settlement information. Users will be able to input settlement information online and 
upload a copy of the settlement documentation through the portal.

§ 16.5 WORKERS’ COMPENSATION MEDICARE SET-ASIDE ARRANGEMENTS

Under the MSPA, Medicare has long had authority to regulate how and when it pays for medical expenses as-
sociated with injuries covered by workers’ compensation insurance. See 42 U.S.C. § 1395y. However, in the past, the 
Medicare system has lacked the necessary information and infrastructure to regularly enforce Medicare’s right not to 
absorb workers’ compensation medical costs. The General Accounting Office has estimated that since its inception, 
Medicare has paid billions of dollars in medical costs that were, potentially, the primary responsibility of other insur-
ance systems, including workers’ compensation. Since 2000, the Medicare system has been developing a database 
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and procedures necessary to more actively protect Medicare’s interests. If Medicare learns of a workers’ compensa-
tion settlement that it believes compensated the employee for future medical expenses and shifted the responsibility 
of future medical treatment to Medicare, the Medicare system may refuse to pay medical benefits relating to the work 
injury. In addition, Medicare may take action to recoup monies it has already paid from any parties who have received 
such monies. See 42 C.F.R. § 411.24.

A Workers’ Compensation Medicare set-aside arrangement (WCMSA) establishes a fund from which future 
Medicare covered medical expenses are paid. A WCMSA is a tool developed in the mid-1990s for the purpose of 
complying with the MSP statute, codified at 42 U.S.C. § 1395y(b). There is no definition of the term “WCMSA” 
in the MSPA, its regulations, or other law. Instead, the term WCMSA was the creation of attorneys involved in the 
workers’ compensation insurance industry to describe the process of settling claims, without shifting the burden of 
paying for future Medicare-covered medical expenses of Medicare beneficiaries to the Medicare system. Jordan, 
supra, ch. 4 § 4.01.

Starting in 2001, the CMS issued periodic policy memoranda to give workers’ compensation practitioners guid-
ance in complying with the MSPA. The policy memoranda essentially adopted the already existing practice of al-
locating a portion of the settlement proceeds to future medical expenses and established guidelines for submitting 
proposed WCMSA to CMS for review.

It is important to note that the CMS WCMSA review program is entirely voluntary. A 2011 CMS policy memo-
randum clearly indicates as such:

Submission of a WCMSA proposal to CMS for review and approval is a recommended process. 
There are no statutory or regulatory provisions requiring that a WCMSA proposal be submitted to 
CMS for review. CMS WCMSA (May 11, 2011 memo).

Although the WCMSA review program is voluntary, when a proposed WCMSA is approved by CMS, the parties 
to the settlement can be “certain” that Medicare’s interests have been appropriately considered (Apr. 22, 2003 Memo 
Q1). In turn, Medicare agrees that it will pay benefits relating to the work-related condition after the WCMSA funds 
are depleted, assuming the fund has been properly administered.

If the threshold requirements for submission of a WCMSA, discussed below, are met and the parties elect not 
to pursue approval of a WCMSA through CMS, at some point in the future the CMS could take the position that 
Medicare’s interests were not adequately protected in the settlement, disregard the settlement, maintain its status 
as secondary payer, and deny Medicare coverage for treatment associated with the work-related condition. In turn, 
many would recommend obtaining approval of a proposed WCMSA from the CMS in cases in which the review 
thresholds are met. 

A. Determining Whether a WCMSA Is Recommended

1.	 Close-Out	of	Future	Medical	Benefits

A WCMSA is only recommended where there is a “commutation settlement,” which is a settlement of 
future medical claims (July 23, 2001 Memo Q1).

2.	 $25,000	Threshold	for	Current	Medicare	Beneficiaries

A WCMSA is recommended if the employee is currently a Medicare beneficiary, the “total settlement 
amount” exceeds $25,000, and the settlement closes out future medical expenses.
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The CMS defines “total settlement amount” as follows:

Total settlement amount includes, but is not limited to, wages, attorney fees, all future 
medical expenses (including prescription drugs) and repayment of any Medicare condi-
tional payments. Payout totals for all annuities to fund the above expenses should be used 
rather than cost or present values of any annuities. Also note that any previously settled 
portion of the WC claim must be included in computing the total settlement. Gerald Wal-
ters, CMS Memorandum to All Regional Administrators, Workers’ Compensation Medi-
care Set-Aside Arrangement (WC-MSAs) and Revision of the Low Dollar Threshold for 
Medicare Beneficiaries, April 25, 2006.

PRACTICE TIP

Although the proceeds of any prior settlement(s) must be included in computing the 
“total settlement amount,” the “total settlement amount” does not include payments of 
past medical or indemnity benefits, which were voluntarily paid by the employer and 
insurer.

As discussed above, an employee is eligible to enroll in Medicare if either of the following applies:

(1) the employee has been receiving Social Security disability for more than two years (and there-
fore is entitled to enroll in Medicare);

(2) the employee is 65 years of age (and therefore is entitled to enroll in Medicare); or

(3) $250,000 threshold for employees with a “reasonable expectation” of Medicare enrollment.

A WCMSA is also recommended if the employee is not a Medicare beneficiary at the time of settlement, 
but the following conditions have been met (Apr. 22, 2003 Memo Q2):

(1) the “total settlement amount” is in excess of $250,000; and

(2) there is a reasonable expectation of Medicare enrollment within 30 months of the settlement 
date.

The employee has a “reasonable expectation” of Medicare enrollment if any of the following applies:

(1) the employee has applied for Social Security;

(2) the employee has been denied Social Security benefits but anticipates appealing that decision 
or is in the appeals process;

(3) the employee is 62 years and six months of age; or

(4) the employee has ESRD.
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3. Settlements Under $25,000

The CMS has made it clear that the $25,000-minimum is a work-load review threshold and is not to be 
considered a substantive dollar or safe-harbor threshold. The CMS cautions that all parties must consider and protect 
Medicare’s interest when settling any workers’ compensation case. In the end, even if the review thresholds are not 
met, Medicare’s future interest must be considered and protected.

Appropriately considering Medicare’s interest for these small settlements includes identifying that part 
of the settlement that covers future medical claims in the stipulation. 

PRACTICE TIP

In other words, add language in the settlement document indicating what portion of 
the settlement is intended to cover future medical expenses and the type of expenses 
it is intended to cover. The employee should keep all medical expense invoices and 
receipts in the event the CMS should question the settlement at some later date. Then 
the employee will have documentation to indicate that the amount the parties intended 
to cover future medical expenses has been exhausted and Medicare should resume 
payment of the medical bills.

Alternatively, the parties should stipulate that future medical treatment with respect to 
the alleged work-related condition is not anticipated and obtain a report from the em-
ployee’s treating physician memorializing the same.

§ 16.6 SETTING UP A MEDICARE SET-ASIDE ACCOUNT

A. Allocate an Appropriate Amount

Obtain a letter from the treating physician indicating the necessary future medical care anticipated. In large 
cases, it is a good idea to use a life-care planner to determine the appropriate amount to fund the Medicare set-aside 
arrangement (MSA). A life-care planner will analyze:

(1) type and frequency of treatment historically rendered to the employee;

(2) review of treatment post maximum medical improvement;

(3) review of payment history to the insurer, with an emphasis on payments made for the past two to 
three years; and

(4) review of physician recommendations for future ongoing medical treatment, including independent 
medical exams.
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B. Identify a Method of Funding

There are two methods by which the MSA can be funded. Those are as follows:

(1) A lump-sum payment into the trust. The trust makes payment of medical expenses related to the 
injury, and once the trust is exhausted, Medicare resumes payment.

(2) The trust can be funded with an annuity. If it is funded with annual payments, and the annual 
payment is not sufficient to meet the employee’s medical needs during a one-year period of time, 
Medicare will pay once the trust is exhausted for that year.

C. Identify a Method of Administration

(1) Self-administration. The employee administers the trust him or herself, reporting annually to Social 
Security regarding expenses incurred for medical treatment during that year.

(2) Professional administration. The cost is borne by either of the parties involved in the settlement. 
The cost of professional administration cannot be paid out of the trust. 

PRACTICE TIP

A trust administrator might be more successful than the employee in making a health 
care provider accept fee-scheduled reimbursement rates.

PRACTICE TIP

A settlement that does not specifically account for past versus future medical expens-
es will be considered to be entirely for future medical expenses once Medicare has 
recovered any conditional payments it made. This means that Medicare will not pay for 
medical expenses that are otherwise reimbursable under Medicare and are related to 
the workers’ compensation case until the entire settlement is exhausted.
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EXAMPLE

A beneficiary is paid $50,000 by a workers’ compensation carrier, and the parties to 
the settlement do not specify what the $50,000 is intended to pay for. If there is no 
CMS-approved Medicare set-aside arrangement, Medicare will consider any amount 
remaining after recovery of its conditional payments as compensation for future medi-
cal expenses.

Additionally, please note that any allocations made for lost wages, pre-settlement 
medical expenses, future medical expenses, or any other settlement designations that 
do not consider Medicare’s interests, will not be approved by Medicare. (Apr. 21, 2003 
Memo Q3).

D. Methods of Submission

A WCMSA proposal may be submitted for CMS review via mail at:

WCMSA Proposal/Final Settlement
P.O. Box 138899
Oklahoma City, OK 73113-8899

Hard copy submission is no longer recommended, as this will greatly increase the turnaround time. The 
CMS has developed a web-based portal, the Workers’ Compensation Medicare Set-Aside Portal (WCMSAP), which 
provides an interface for entry of WCMSA proposals. Attorneys, Medicare beneficiaries, claimants, insurance carri-
ers, and WCMSA vendors may use this site to enter the case information directly. The site also provides attorneys, 
Medicare beneficiaries, claimants, insurance carriers, and WCMSA vendors with the ability to track their submitted 
cases and the statuses without inquiry.

E. Items to Include

The following must be included in the information sent to the CMS regarding the MSA arrangement:

(1) the employee’s name;

(2) employee’s date of birth;

(3) employee’s health insurance claim number (HICN) or Social Security number;

(4) employee’s address and phone number;

(5) employee’s release;

(6) name of employee’s counsel;

(7) entitlement information for the employee: the Medicare program that they are enrolled in, and 
Social Security information or information regarding the employee’s eligibility status for Social 
Security and Medicare benefits;
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(8) the employee’s contact information;

(9) the workers’ compensation insurer and their contact information;

(10) the state of venue;

(11) contact information for the employee and the employer/insurer; 

(12) injury/disease date;

(13) type of injury/disease, including ICD-9/10 codes, if known;

(14) total workers’ compensation settlement amount, including the Medicare set-aside amount plus the 
amount provided for all other aspects of the settlement;

(15) the proposed Medicare set-aside amount, including arrangement for future medical care and treat-
ment (including prescription medications);

(16) life expectancy information for the employee;

(17) information regarding a life care plan, if applicable;

(18) a copy of the proposed workers’ compensation settlement agreement;

(19) information regarding the current treatment for the employee;

(20) future treatment that the employee may require based upon evaluations from the employee’s treat-
ing physician, information regarding any independent medical examinations, and the living ar-
rangements that may impact the medical benefits of the settlement;

(21) future prescription drug information;

(22) patient medical recovery prognosis;

(23) the total settlement amount, including the amount for future medical treatment;

(24) the method of calculation for future medical treatment;

(25) any additional Medicare set-aside information;

(26) information on the Medicare set-aside administrator; and

(27) Medicare set-aside arrangement account information.

PRACTICE TIP

CMS representatives have indicated that the CMS does not want to receive more than 
two years of past medical records, unless the proposal is for disputed liability resolu-
tion of future medical benefits. In that circumstance, the CMS will receive all records 
necessary to document the dispute.
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F. Prescription Drugs

Effective January 1, 2006, Medicare began its Part D, prescription drug coverage. Therefore, all work-
ers’ compensation settlements that occur on or after January 1, 2006 must consider and protect Medicare’s interest 
when future treatment includes prescriptions drugs, along with the future medical services that would otherwise be 
reimbursable by Medicare. An administrator of a Medicare set-aside account must forward an annual accounting 
separately identifying the expenditures for the medical treatment and prescription drug treatment to the Medicare 
contractor responsible for monitoring the employee’s case.

In addition, after January 1, 2007, proposals to Medicare should include a payment history of the prescrip-
tion drugs paid by the workers’ compensation carrier, including the previous two years of prescription drugs paid.

If there is no indication in the current treatment records that the employee will require future prescription 
drug treatment related to the workers’ compensation injury, then the CMS will agree that Medicare’s interest has 
been adequately protected. Medicare will then pay for future prescription drugs if the beneficiary has enrolled in a 
Medicare prescription drug plan and does not have any other coverage that is primary to Medicare.

G. Application of Fee Schedule

The WCRC will look at the Minnesota workers’ compensation fee schedule in determining the amount of 
funding for the MSA account. (Oct. 15, 2004 Memo Q1). Whether medical providers will accept the fee schedule 
amounts as payment from an MSA is unknown.

§ 16.7 TIMING OF APPROVAL OF A MEDICARE SET-ASIDE ACCOUNT

The parties can proceed with the settlement of the medical expenses portion of a claim before the CMS actually 
reviews the proposed WCMSA and determines an amount that adequately protects Medicare’s interests. However, 
any statement in the settlement of the amount needed to fund the WCMSA is not binding upon the CMS until the par-
ties provide the CMS with documentation that the WCMSA has actually been funded for the full amount as specified 
by the CMS that adequately protects Medicare’s interests as a result of its review.

In light of the above, assuming the above discussed threshold requirements are met and the parties plan on fund-
ing a Medicare set-aside account, it is recommended that the parties receive approval of the proposed Medicare set-
aside allocation prior to submitting the stipulation to the OAH.

However, in cases in which the parties are requesting approval of a “zero dollar” set-aside from the CMS, the 
parties may decide to submit the stipulation to the OAH with the understanding that medical closeout provisions of 
the stipulation are contingent upon the CMS’s approval of the “zero dollar” set-aside. In other words, if the CMS re-
sponds to the parties’ request for a “zero dollar” set-aside with a demand that a Medicare set-aside account be funded, 
pursuant to the terms of the stipulation, future medical expenses are left open and, in turn a set-aside account need 
not be funded.

When a WCMSA proposal is submitted, the CMS prioritizes its review in the order in which a proposal was re-
ceived. Generally, one month after the materials are submitted, the submitter will receive a letter acknowledging that 
the CMS has received the proposal and indicating that most reviews can be completed within 60 days. 
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PRACTICE TIP

As of 2017, the review process was averaging less than 10 days for a submission 
through the web portal with no development requests. However, cases with develop-
ment requests average 120+ days. 

Parties should also keep in mind the claimant’s medical condition. Submission of a WCMSA proposal is not 
appropriate until a claimant has achieved maximum medical improvement. The CMS has indicated that the claimant’s 
condition should be stable for one to two years before it conducts its evaluation. See Deputy Director, Center for 
Medicare Management, July 23, 2001 Memorandum (July 23, 2001), at Q5 answer sub Q6, available at <https://
www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Workers-Compensation-Medicare-Set-Aside-
Arrangements/WCMSA-Memorandums/Downloads/July-23-2001-Memorandum.pdf>; see also Dept. of Health 
and Human Services & Centers for Medicare and Medicaid Services, Workers’ Compensation Medicare Set-Aside 
Arrangement (WCMSA) Reference Guide, Version 2.5 (Apr. 4, 2016), at § 10.4.1, available at <https://www.cms.gov/
Medicare/Coordination-of-Benefits-and-Recovery/Workers-Compensation-Medicare-Set-Aside-Arrangements/
Downloads/WCMSA-Reference-Guide-Version-2_5.pdf>. A stable condition status will also mitigate the cost of the 
WCMSA as limited recent treatment equates to limited future treatment, reducing the cost of the WCMSA. 

§ 16.8 AVOIDING A MEDICARE SET-ASIDE ACCOUNT

A. Leaving Future Medical Open

If all future medical benefits are left open in a stipulation for settlement, a Medicare set-aside is not neces-
sary. Similarly, if all future Medicare-covered treatment is left open, a Medicare set-aside is not necessary.

B. Using Language in the Stipulation to Avoid a Set-Aside

1. Stipulations on Liability

Stipulating that there is no liability under the workers’ compensation law or plan is not sufficient to sat-
isfy Medicare’s future or past interests. 42 C.F.R. § 411.46(b)(1). The regulations provide:

If a settlement appears to represent an attempt to shift to Medicare the responsibility for 
payment of medical expenses for the treatment of a work-related condition, the settlement 
will not be recognized. For example, if the parties to a settlement attempt to maximize the 
amount of disability benefits paid under workers’ compensation by releasing the workers’ 
compensation carrier from liability for medical expenses for a particular condition even 
though the facts show that the condition is work-related, Medicare will not pay for treat-
ment of that condition.

42 C.F.R. § 411.46(b)(2).
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2. Stipulations That the Employee Will Not Submit Medical Bills for Future  
Work-Related Treatment to Medicare

The regional offices will not recognize settlements that promise not to bill Medicare for certain services 
in lieu of including those services in a Medicare set-aside arrangement. This is true even if the employee offers to 
execute an affidavit or other legal document promising that Medicare will not be billed for certain services if those 
services are not included in the Medicare set-aside arrangement.

3. Obtaining Report From the Treating Physician

It is, however, possible to close out future medical expenses and avoid a WCMSA. According to CMS, 
it is unnecessary for the parties to establish a set-aside arrangement for Medicare if all of the following are true:

(1) the facts of the case demonstrate that the injured individual is only being compensated for past 
medical expenses (i.e., for services furnished prior to the settlement);

(2) there is no evidence that the individual is attempting to maximize the other aspects of the settle-
ment (e.g., the lost wages and disability portions of the settlement) to Medicare’s detriment; and

(3) the individual’s treating physicians conclude (in writing) that to a reasonable degree of medical 
certainty the individual will no longer require any Medicare-covered treatments related to the 
workers’ compensation injury.

In turn, if all of the above criteria are satisfied, language should be incorporated into the stipulation me-
morializing the same. The treating physician’s opinion should also be attached to the stipulation.

4. Closeout of Future Medical Expenses Contingent on Medicare’s Implicit Approval

In situations in which the threshold requirements are not met, parties have elected to include language in 
stipulations recognizing Medicare’s interest and providing that if Medicare later determines that its interests were not 
adequately considered or protected (e.g., refuses payment for future medical treatment or seeks reimbursement for 
treatment), then the close-out of Medicare covered medical treatment in the stipulation is null and void. This allows 
the employee to pursue payment for the medical treatment, denied by Medicare, against the employer and insurer 
and allows Medicare to seek recovery against the employer and insurer of any “conditional payments” that it believes 
should have been paid by workers’ compensation. Essentially, the parties are interpreting Medicare’s ongoing pay-
ment of the medical expenses as implicit approval of the terms of the stipulation. Of course, the parties are taking 
a risk, as Medicare may refuse to issue payment at some point in the future, leaving the employee without medical 
treatment for a period of time and exposing the employer and insurer to liability for ongoing and past medical treat-
ment.

C. Settling Indemnity Only

Effective July 11, 2005, the CMS expressly approved settling out the indemnity-only portion of a settlement 
pending a determination of the CMS on the proposed Medicare set-aside agreement. Accordingly, it is possible to 
settle the employee’s claims relative to indemnity benefits and separately settle the future medical expense issue 
pending approval by the CMS. However, if Medicare does not approve the Medicare set-aside agreement as submit-
ted, the parties would then have to either renegotiate the amount of money they are willing to submit to the set-aside 
agreement, or alternatively, leave medical expenses open.
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D. Zero Dollar WCMSA

It is possible for the parties to protect Medicare’s interests without placing money into a set-aside account. 
This is accomplished by procuring approval of a “zero dollar” Medicare set-aside from the CMS. In order to procure 
such a set-aside, the parties must demonstrate to Medicare’s satisfaction the following: (1) that the settlement does 
not include any amount for future medical expenses; (2) that the parties are not attempting to inappropriately shift 
the burden of future medical expenses to Medicare; and (3) that no future Medicare-covered medical expenses are 
likely to be incurred by the employee. Unfortunately, Medicare will not issue a zero dollar Medicare set-aside unless 
the threshold review requirements are met. In addition, if the employee is receiving ongoing medical treatment for an 
alleged work-related condition, approval of a zero dollar set-aside will not likely be granted. However, in situations in 
which there is a strong legal argument against the condition being work related, Medicare may approve a zero dollar 
set-aside. Approval of a zero dollar set aside is more likely in cases in which there is a denial of primary liability and 
no payments have been made on the claim. 

§ 16.9 EFFECT OF A WORKERS’ COMPENSATION JUDGE APPROVING A WORKERS’ 
COMPENSATION SETTLEMENT

Medicare will generally honor judicial decisions issued after a hearing on the merits of a workers’ compensation 
case by a court of competent jurisdiction. If a court or other adjudicator of the merits specifically designates funds 
to a portion of a settlement that is not related to medical services (e.g., lost wages) then Medicare will accept that 
designation.

However, a distinction must be made where a court or other adjudicator is only approving a settlement that in-
corporates the parties’ settlement agreements. Medicare cannot accept the terms of the settlement as to an allocation 
of funds of any type if the settlement does not adequately address Medicare’s interests. If Medicare’s interests are not 
reasonably considered, Medicare will refuse to pay for services related to the work injury (and otherwise reimburs-
able by Medicare) until such expenses have exhausted the amount of the entire WC settlement. Medicare will also 
assert a recovery claim, if appropriate.

§ 16.10 PENALTIES

The MSPA authorizes the United States to bring an action against any entity which is required or responsible 
(directly, as a third-party administrator, or otherwise) to make payment with respect to such item or service (or any 
portion thereof) under a primary plan (and may, in accordance with paragraph (3)(A), collect double damages against 
the entity), or against any other entity (including any physician or provider) that has received payment from that 
entity with respect to the item or service. 42 U.S.C. § 1395y(b)(2)(B)(ii). The government may also join or intervene 
in any action related to the events that gave rise to the need for the item or service. 42 U.S.C. § 1395y(b)(2)(B)(ii).

Federal regulations implementing the MSPA, 42 C.F.R. § 411.20 et seq., provide that the “CMS may initiate re-
covery as soon as it learns that payment has been made or could be made under workers’ compensation, any liability 
or no-fault insurance, or an employer group health plan.” 42 C.F.R. § 411.24(b). The amount of recovery depends on 
whether it was necessary for the CMS to take “legal action.” If legal action was not necessary, the CMS recovers the 
lesser of the following:

(1) the amount of the Medicare primary payment; or
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(2) the full primary payment amount that the primary payor is obligated to pay under this part without re-
gard to any payment, other than a full primary payment that the primary payer has paid or will make, or 
in the case of a third-party payment recipient, the amount of the third-party payment.

42 C.F.R. § 411.24(c). If legal action was necessary, the CMS may recover twice the amount of the Medicare primary 
payment. 42 C.F.R. § 411.24(c)(2).

The CMS may recover “by direct collection or by offset against any monies CMS owes the entity” responsible 
for refund. 42 C.F.R. § 411.24(d). CMS may recover from any entity responsible for making primary payment, in-
cluding “an employer, an insurance carrier, plan, or programs, and a third party administrator.” 42 C.F.R. § 411.24(e).

The CMS may also recover from any party that received a third-party payment, including a beneficiary, provider, 
supplier, physician, attorney, state agency, or private insurer. 42 C.F.R. § 411.24(g); Thomas L. Grissom, Memo: 
Medicare Secondary Payer – Workers’ Compensation (WC) Frequently Asked Questions (Apr. 22, 2003), available 
at <https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Workers-Compensation-Medicare-Set-
Aside-Arrangements/WCMSA-Memorandums/Downloads/April-21-2003-Memorandum.pdf>.

The beneficiary is obligated to cooperate in any action required for recovery by the CMS. If a recovery action 
is not successful due to a beneficiary’s failure to cooperate, the CMS may recover from the beneficiary. 42 C.F.R. 
§ 411.23.

Willful and repeated failure to comply in reporting (or falsely reporting) the requisite information to Medicare 
carries monetary penalties ranging from $1,000 to $2,000 per individual or incident in which the employer or pro-
vider fails to provide the information required to notify the CMS that Medicare is a secondary payer. 42 U.S.C.  
§ 1395y(b)(5)(C)(ii) & (b)(6)(B).

As noted above, Medicare regulations and policy memoranda indicate that if Medicare believes a workers’ com-
pensation settlement did not protect Medicare’s interests, Medicare may refuse to cover a beneficiary’s medical costs 
related to the work-related injury until settlement proceeds have been exhausted. 42 C.F.R. § 411.46 et seq.

§ 16.11 FALSE CLAIMS ACT AND PRIVATE CAUSE OF ACTION

If a workers’ compensation insurer refuses payment of a legitimate medical claim knowing the provider will then 
bill Medicare, they can be liable for treble damages and attorneys’ fees. 31 U.S.C. § 3729 and 31 U.S.C. § 3730 allow 
a private party to stand in the shoes of the federal government and sue to protect the integrity of the U.S. Treasury. 
Any person who knowingly causes a false claim to be presented to the U.S. government is liable under this statute.

In addition to providing the federal government with authority to file suit under the MSPA, the statute provides 
for a private cause of action, which is also eligible for double damages. 42 U.S.C. § 1395y(b)(3)(A) (2008). A pri-
vate cause of action “for damages (which shall be in an amount double the amount otherwise provided)” is avail-
able “in the case of a primary plan which fails to provide for primary payment (or appropriate reimbursement)” 
pursuant to the coverage requirements in the statute and the prompt payment requirements in the MSPA. 42 U.S.C.  
§ 1395y(b)(3)(A) (2008).

§ 16.12 SELECTED CASES

For a statute in existence since December 5, 1980, there is relatively little case law interpreting the MSP. Jordan, 
supra, Ch. 50 § 50.01. With regard to recovery of past conditional payments, courts have held that Medicare has a 
priority right of recovery, complete with federal preemption of any conflicting state laws. Id. There are also cases 
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establishing Medicare’s right to seek recovery against multiple parties (including the employee/beneficiary, the em-
ployee’s attorney, and the employer/insurer) until it is made whole.

There is conflicting federal circuit court case law addressing Medicare’s right to full recovery of past condi-
tional payments. According to the Sixth Circuit, Medicare is entitled to full recovery with no obligation to waive or 
compromise any part of its recovery, with the exception of discounting for procurement costs. The Eleventh Circuit, 
however, has held that Medicare is not always entitled to full recovery.

To date, the courts have been silent as to the adequacy of, or need for, Medicare set-aside arrangements. Case law 
concerning inadequate or adequate allocations may not be available for some time, as beneficiaries will have to first 
be denied benefits and then exhaust administrative remedies within the Medicare program before cases will appear 
in the federal court system. Id. It is important to note that the case law discussed below has no precedential value in 
Minnesota, as the cases are all outside of this jurisdiction. However, the cases provide some guidance and remain 
persuasive authority with respect to current Medicare issues.

A. Whether Medicare’s Recovery of Conditional Payments or Payment of Future Medical 
Expenses Is Subject to Apportionment

1. Apportionment

In Bradley v. Sebelius, 621 F.3d 1330 (11th Cir. 2010), the plaintiffs’ settled a wrongful death claim 
against a nursing home for $52,500, which was the policy limit. The state probate court held that the estate’s damage 
components contributed roughly 1.5 percent to the total full value of all damages, with the collective survivors’ dam-
age components contributing roughly 98.5 percent, and that the allocation of the funds to the estate and the survivors 
in the diminished, compromised settlement should be calculated using the same pro rata percentages. This analysis 
resulted in the probate court entering an order determining that $51,712.50 (or 98.5 percent) of the $52,500 gross 
settlement should be allocated to the surviving children for their claims and $787.50 (or 1.5 percent) should be al-
located to the estate for its claims. Id.

Medicare, however, ignored the decision and reasoning of the state probate court and sought reimburse-
ment in the amount of $22,480.89 for medical payments made on behalf of the decedent. The estate paid Medicare 
under protest and, after exhausting the potential administrative remedies—which required: (1) filing a request for 
redetermination from the Medicare secondary payor recovery contractor; (2) filing a request for reconsideration of 
BCRC’s unfavorable determination to MAXIMUS Federal Services; (3) filing an appeal of MAXIMUS’s unfavor-
able reconsideration by requesting a hearing before an administrative law judge at the Office of Medicare Hearings 
and Appeals and participating in a hearing before an administrative law judge (ALJ); and (4) appealing the unfavor-
able ALJ decision to the Medicare Appeals Council in Washington, D.C.—the estate sought judicial review in federal 
district court. The U.S. District Court for the Middle District of Florida determined that Medicare was entitled to full 
reimbursement. The plaintiffs appealed.

The Eleventh Circuit Court of Appeals reversed the district court. In its decision to overturn the district 
court ruling, the circuit court made four noteworthy determinations with regard to MSP enforcement. First, agency 
interpretations contained in CMS policy statements, manuals, and enforcement guidelines are not entitled to the force 
of law and the deference given by the district court. Second, Medicare was not entitled to any share of the settlement 
representing the surviving children’s claims to loss of parental companionship. Third, CMS’s priority entitlement 
position runs afoul of the public interest of settling claims rather than forcing all suits through to trial. And fourth, the 
court adopted the probate court’s reasoning and determined that CMS was not entitled to full reimbursement. Rather, 
the CMS’s claim for reimbursement was subject to apportionment.
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2. No Apportionment

In Hadden v. United States, 661 F.3d 298 (6th Cir. 2011), the plaintiff was a Medicare beneficiary who 
was injured after a truck owned by Pennyrile Electric Cooperative Corp. (Pennyrile) struck him as the truck swerved 
to avoid being hit by a car that had run into a traffic circle. Mr. Hadden was hospitalized, and Medicare paid medical 
bills totaling $82,036.17.

Mr. Hadden sought compensation from Pennyrile, which did not dispute liability and entered into a 
pre-complaint settlement agreement with Mr. Hadden and his wife, paying them approximately one-tenth of their 
claim, or $125,000, in exchange for a full release of all claims against the company. The driver that forced the Pen-
nyrile truck off the road was never identified and never made any payment to the Haddens. Following this settlement, 
Medicare sought reimbursement for its payment of Mr. Hadden’s medical expenses. Medicare determined that Mr. 
Hadden owed it $62,338.07, reflecting an offset to account for the attorneys’ fees Mr. Hadden expended to obtain the 
settlement.

Mr. Hadden asserted that the unidentified driver was 90 percent responsible for the accident and the 
Pennyrile settlement encompassed only 10 percent of their damages, of which past medical expenses were only a 
portion. As a result, he asserted Medicare should only receive 10 percent of its expenses, or approximately $8,000.

Medicare rejected that claim and, under threat of penalty, Mr. Hadden paid the full amount to the CMS 
under protest. The dispute moved to the same administrative process described above in Bradley, and an ALJ applied 
the Medicare Secondary Payer Manual and concluded that Medicare was entitled to reimbursement of the entire 
amount of its expenses. That finding was affirmed on appeal to the Medicare Appeals Council.

Following the exhaustion of his administrative remedies, Mr. Hadden took an appeal to the district 
court. After a brief remand to the Medicare Appeals Council for clarification—in which it again denied relief—the 
district court denied Mr. Hadden’s request that Medicare be limited to a proportionate recovery.

Mr. Hadden appealed to the Sixth Circuit, again contending that because he had settled for a percentage 
(10 percent) of his total claim, the government was limited to recovering its similarly proportionate share of Medi-
care’s expenditure.

A divided panel of the court of appeals concluded that the MSPA text was clear and required Mr. Had-
den to reimburse the government 100 percent of its outlay, holding that the MSPA’s term “responsibility” denotes full 
responsibility of a beneficiary to pay, regardless whether he received a full-value settlement. Interestingly, Hadden 
makes no reference to the Eleventh Circuit’s decision in Bradley.

B. Medicare May Seek Recovery Against Multiple Parties Until It Is Made Whole

1. Medicare May Seek Recovery Against Employee’s Attorney

In United States v. Harris, No. 5:08CV102, 2009 WL 891931 (N.D. W.Va. Mar. 26, 2009), aff’d, 
334 F. App’x 569 (4th Cir. 2009), Medicare filed a complaint against the beneficiary’s attorney for declaratory judg-
ment and money damages owed to CMS by virtue of third-party payments made to a Medicare beneficiary. 

The Medicare beneficiary, Mr. Ritchea, against whom Medicare did not seek recovery, sustained injuries 
when he fell off a ladder purchased from a local retailer. Medicare/CMS paid approximately $22,549.67 for medical 
services resulting from the incident. Subsequently, Mr. Ritchea and his wife retained at attorney, Mr. Harris, to sue 
the ladder retailer. That action was settled, with the Ritcheas and Mr. Harris receiving $25,000. Mr. Harris forwarded 
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to the CMS details of this settlement, as well as his attorneys’ fees and costs. Based on this information, the CMS de-
termined that it was owed approximately $10,253.59 out of the $25,000 settlement, calculated by taking into account 
procurement costs. By letter, the CMS informed Mr. Harris of this decision and of the applicable appeals rights. No 
appeal was filed, and the debt remained unpaid.

Medicare subsequently sought reimbursement against Mr. Harris pursuant to the MSPA. The court 
found that plaintiff was entitled to judgment as a matter of law, since Mr. Harris and the Ritcheas had received a 
$25,000 settlement and primary payment in the underlying personal injury action from the ladder retailer. The court 
found that Mr. Harris’s failure to pursue available administrative appeals precluded him from challenging the CMS’s 
reimbursement determination.

This case demonstrates that the CMS is authorized to recover its conditional payments from any entity, 
including an attorney, who has received a payment from primary payer prior to Medicare being reimbursed. This 
case has the feel of a test case. Frequently practitioners dismiss the notion of potential future actions by the federal 
government because they believe their settlement is not significant enough to draw the attention of the CMS. Again, 
this case serves as notice that the CMS will, in its discretion, determine which cases are in the best interest of the 
program to pursue, regardless of total settlement size. Jordan, supra, ch. 50, § 50.14.

2. Medicare May Seek Recovery Against Multiple Parties at the Same Time

United States v. Stricker, No. CV 09-BE-2423-E, 2010 WL 6599489 (N.D. Ala. Sept. 30, 2010) estab-
lishes Medicare/CMS’s ability to simultaneously pursue anyone it possesses a recovery right against until it is made 
whole. In Stricker, the United States sought recovery of roughly $69 million in conditional payments made between 
1991 and November 30, 2009 on behalf of 907 Medicare beneficiaries from: (1) the two original defendant pharma-
ceutical companies; (2) their respective insurers, AIG and Travelers, as parties responsible for making the primary 
payment; and (3) the attorneys who originally brought the suit and the attorneys who brought the claim to resolution 
(for approximately $300 million) as parties in receipt of fees from the settlement. The primary issue in the case was 
the statute of limitations. The lawsuit was filed approximately one day shy of the six-year anniversary of the court’s 
approval of the class action settlement on December 2, 2003. The MSPA expressly states that Medicare has three 
years from the date service to seek reimbursement; however, the only available case law adopted the False Claims 
Act (FCA) limitations period of six years from the date of notice.

In the end, Medicare’s claims were dismissed as it was determined that the claims were time-barred by 
the statute of limitations. Although the case was ultimately dismissed, Stricker does establish Medicare’s ability to 
pursue recovery against multiple parties, including employers, insurers, and the attorneys representing the beneficia-
ries, who received fees in connection with the settlement.

§ 16.13 USEFUL RESOURCES

A. Common Acronyms

Dealing with Medicare issues in the realm of workers’ compensation is replete with acronyms. Appendix A, 
infra, is a list of common acronyms which will help navigate Medicare issues.

B. Online Resources

CMS Workers Compensation Agency Services:

<www.cms.gov>
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WCMSA Portal Registration:

<https://www.cob.cms.hhs.gov/WCMSA/regAcctType>

CMS Coordination of Benefits Portal:

<https://www.cob.cms.hhs.gov>

WCMSA Current Issues:

<https://www.medval.com/blog/>
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APPENDIX A – GLOSSARY OF COMMON ACRONYMS

ALJ administrative law judge
AME agreed medical evaluator
ASP average sales price
AWP average wholesale price

BASIS beneficiary automated status inquiry system
BCRC Benefits Coordination & Recovery Center
CFR Code of Federal Regulations
CMS Centers for Medicare and Medicaid Services
CO central office
CPL conditional payment letter
CPN conditional payment notice
CWF common working file
DME durable medical equipment
DOB date of birth
DOI date of incident

EIN (FEIN) employer identification number (federal EIN)
ESRD end stage renal disease
FCA False Claims Act
GHP group health plan
HHS U.S. Department of Health and Human Services
HICN health insurance claim number
HIPAA Health Insurance Portability and Accountability Act
HMO health maintenance organization
ICD International Classification of Diseases

ICD-10 International Classification of Diseases, 10th edition
ICD-9 International Classification of Diseases, 9th edition

ICD-9-CM International Classification of Diseases, 9th edition, Clinical 
Modification

ITR intent to refer
LCP life care plan
MA Medicare Advantage

MAO Medicare Advantage organization
MIR mandatory insurer reporting
MMA Medicare Modernization Act of 2003

MMSEA Medicare, Medicaid, and SCHIP Enforcement Act of 2007
MO medical only
MSA Medicare set-aside arrangement
MSP Medicare secondary payer
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MSPA Medicare Secondary Payer Act of 1980
MSPRP Medicare Secondary Payer Recovery Portal
NGHP non-group health plan [liability insurance (including self-

insurance), no-fault insurance, and workers’ compensation 
laws and plans]

Non-MSP non-Medicare secondary payer
NOPLD notice of insurer’s primary liability determination

OAH Office of Administrative Hearings
OOP out-of-pocket expenses
ORM ongoing responsibility for medicals
RAR rights and responsibilities
RO regional office
RR right to recovery

RRE responsible reporting entity
RRE ID responsible reporting entity identification number

SMI supplemental medical insurance
SNF skilled nursing facility
SSA Social Security Administration
SSDI Social Security Disability Insurance
SSI Supplemental Security Income
SSN Social Security number
SSO Social Security office
TIN taxpayer identification number
TPA third-party administrator

TPOC total payment to the claimant
WC workers’ compensation

WCCCS workers’ compensation case control system
WCMSA workers’ compensation Medicare set-aside arrangement/

allocation
WCMSAP Workers’ Compensation Medicare Set-Aside Portal

WCRC workers’ compensation review contractor
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